14

Menlilple Modernitiey ang Postiecadar Socieries

Massimo Rosati, Cristina Stoeck! (eds.,
2012), Multiple Modernities and
Postsecular Societies, Ashgate: 114-141,

Chapter 6
- A State Goddess in the New Secular Nepal:
Reflections on the Kumari Case at
the Supreme Court
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Bt few years, Mepal has faced dramatic political change, putting an end
LI centiry-old Hindu kingdom and establishing a secular republic under
duindiip of & Maoist party. In 2006 the Nepali Parlinment proclaimed the
Wy W aeculiar state (fharma nivapeksha rafra) and the Interim Constitution of
wlidd Nepal's secutar status, Following elections in 2008, the Constituent
Wil dleclared Nepal s secular federal, democmtic republic, thanks 1o the
ol Wiyt of thie Maoist party (UCPN-Maoist) which won over 40 per cent
B Bt votes and formed a coalition government.

il Tor seeularism in Nepal appear manifold: the country, which still
w slong Hindu majority,' has seen an enduring symbiotie relutionship
Bt et wmdd the monarehy (Sharma 2002). Since the eightecnth century,

M0 il Bive styled themselves and their culturslly and ethnically diverse
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subjects as Hindu, avd made Hinduism an essential component of nationsl identity
Hwough o process of Hinduization,

Despite the declamtion of g séeular stale, government interactions with religion
v ok ditindshed (CCT 2009 1): the State is still involved in the mandgement
ol Trusts e ke with Hindu gods and temples; povernment funds are SL spent
on Pl religdons festivals; slaughtering cows and *causing religions conversion’
fonelytizing ) are sGll bath outlawed,! many laws are based on Hindu norms
and vialues; Hindu temples are found in govemment buildings. schools, military
comps and eourts, public holidays in the State calendar are micstly Hindu festvals:
e the new President of the Republic has in many instances replaced the former
Himedu ing ot public religiows functions,

Ui such instance is the nationa) festival of Kumari Talrw, which plays out
Publicly the long-lusting relation between the living goddess Kumari and the head
ol state The Kurmiri is a child who lives a riwal fife until puberty: churing her
Al festivil, she is brought in o chariot in a three day procession around the city
of Kathmandu. On this occasion, as a roval goddess, she formerly blessed the king
by marking his Forchead with g red ttka, thus legitimizing his role for one more
yens, With the advent ol the republic, the Kumari now blesses the President instead.
The eomtinued role of the goildess may appear inconsistent with a secular republic,
ik e been perceived by some Nepali activists as & filure of the President in the
exoroise of his secular office. Nevertheless, for many others, it seems only natural
it thee head of tie state should maintain this relationship with the goddess.”

1T wet comatder the Kumari's presence in the public space s an inconsistency
af Nepali seculurism, a relic of o presmodern past, we are implying that there
W model of secularism against which the secularity of that {or amy) country
shoukd b judped. We are gl tiking for granted the postulated inevitahility of
sediiliriation fn e modetiizntion process. More generally, considerations about
the many: challenges for secularism in Nepul assume and reify secularism as g part

ulin Snederminy vk i is clallenging the deeply religious and traditional
Mupali sogloty,
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However, a recent debate in the social sciences has hi_smll'icilmd the very
nations of sceularism and secularization and questioned their mirinsie asocmtion
with medernization," A review of the mam arguments in this debate will be useful
before returning to the Nepali case.

Secolarism in the Secial Sciences” Recent Debate

The three processes described by Casanowva {1994) —_ﬂ-l;l..ﬂ'li!lillr nfn:l_igi?uﬁ !‘K"llﬁfﬁ-
and pragtices comrelating with ereasing modemization; the prlvuhzat.mn of
religion; dnd the differentintion of secular spheres (State, conomy, s:h::n'.'t'«‘_'i:':jfl~
understood as their emancipation from religious norms and mstimtions —are afl
interrelated in European history, Therefore, there 15 0 general nssurln]mlm th::’:
as 'components of a single gencral teleologics] process Ur‘ﬁtfumlﬂﬂl.lﬂﬁ ar
moadembzation’ (Casanova 200 1a: 60), they L::'nns.ljml:_ Iﬂ:‘:‘ﬂll'.‘lll: pﬂrl.? of the
global modernization process, However, neeullm‘izgtiun is 4 contingent European
dynamic and it relates only to the perticular historical transformaton of Wastfmh
European Christianity; its generalization as a ulm'.mrsai process correlated w_'l'.
modemization and transferred to other world religions and other cultural areas is
i blematic (Caganoyva 20099, .
h]E]:LﬂE E:h- a5 the fL@SI{]E, the anthropologist TN, Madan {1987} questiored 1h¢
thesis that the historical process of secularization, which Scpml'uw{l Ihn:len dmna:1 ns
of “the religrous’ and “the secular” in Western society, with IhF former beng
confined 1o individuals’ privacy, was a precondition :{-I‘ mu_:n:lurmt}- cwlr:.-'whe.m.
The debute has recently shifted 1o the religiouns and hlsiun_cai context in which
secolarism evolved, and bas led to “an unpacking ol secularity as a religions-free
niatral and universal development of Europesn modarmity’ (Gﬂlt: 2010; 1}3].

The work of Talal Asad {1993, 2003) and his nnthmpu::lug?'oils_ecululrtsm_ huve
stromaly contributed w deconstructing secularism. considering it us historically
comtmaent and challenging the irevitability of rh:_mu:[ar in the mudet‘n.
Aspd argues that the religious and the secular are neulwlr m:lmull;:ﬁ-hle mezuzs
oo opposed wdeologies, and that their ml.ltulil-l conslruction as ml::r_dcpf:n :;I'LI
concepts gain salience with the emergence n_i the modemn Staie, While secular
vationality was defining law, economic relations, and EMEFIEﬂ in lhel mixlern
warld, it was simultancously transforming the onchptions, practines and
imstitutions ol ecligions life. Thus, scculurism ‘has h.LSLﬂ[‘IL"aH"}'L l:nlm]ﬂfl the
reglation and relormation of religions beliefs, doctrine and practices to yield a

B Thb lebrare wiria] wiil Canspavi {19940 ) Aaad (2000 andd Metetin LU LAY T N AT
D wourl im0 mmngd (OO0 000 Ve i Alvoron gl ondeieined plimary vedlesimmn and
v of serilurnmm, sen O, Nietgenbiieyor and Yo Aibworpan (2001
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partieular normative conception of religion (that

s oo ) { Malunoond 2009: 836, 858)
Fovever, 10 acknowlad

Al o | oabin U hristendio

tadlitions respond and are being reinterpre
the sevular in ditferent historieal and politi
should ot e approsched as replicas
bt us distinetive formations,
help relativize and challenge unreflexive notions of both rel

Uisanovn (20107 suspests that secularism, a ‘westem essentialism”, should
flest be deconstimetsd by emphasizing the various pattermns of seculariztion within
e West (Protestant/Catholic. European/American, e1c0.) 1o apen up the way lo
i lews Bwrocentrie and more comparative analysis of patterns of secularization
i other seculir owderitics. In the same way. Bhargava suggests that scholars

shiuld sitend 1o the histories of seculurism and examine the transnational and
listerical development of the secular idea:

igion and secularism,

Wanibirdsam too s o sty made @i one time lurgely by Buropemis, then o

linile Bnter by Mot Amervicans, and moech Lo by non-western countries. Mo
Wembern wocietves mherited from i wesstem Corinlerperts specific versions of
et bt they did not always preserve them in e form in which they wers

penevenl, Ty olieen amohded comething of enduring value (o ibem andl, therefore,
alavedoped the when friber, {Bharzeva 200 0; 65)

hee wall 1o explore variations snd different formations
SRt b voreed inomany recent publications (fakobsen and Pellegrini 2008,
Clndy and Shakman Hurd 2010, Bubandi and Van Beek 2011} The aim is not
meraly W catalogue the variety of secularisms in the world, but te develop new
caneepts and wentily peactices ot work outsiche the secilarreligious opposition
(Cindy el Shinkian: Hued 20010: 8) and 1o ethnographically test the secular/
telbpionis opponiion,
Mhe term post-secular, msed in recent yvears by a mumbar of influential
theonisin like Casaiova, Taylor and Habermas, expresses this need for 1 new
thinling thin trasscends these terms. W coin pew concepts and o find wavs of

icawnmiodating roligious claims in liberal institutions ( Habermas
2009, Malendigk ¢

of seoularism in miltiple

200, C isanova
A, Sehwdars are calling Tor o “de-secnlirization” of sy

P e v i nbesal o seculorsn

tocuedwnee with o Il polisieal role fhan b retronpectively called o relighnishy neuiml
PR eblibe” (S alusod 3006 1255 This i why seciilor onmctonumess cino mocl b
ehinhenges of noreanbogly phiral seciotio whiere Wil
inoaed b Dt ymeogmieeal il Beally ko bosil il

oo it meliglous sobjectivilie in

el fenia al el [gghiw wabyjeoniviny

ig largely protestant Cheistian in

ge that secularism is a product of Wesiern history
m does not imply that it is not suitable for non- Western
Clvilizatine, Rather, what needs (o be considered is how the Christian Western
Furspean dymamic of secularization has been globalized and how religious
led, producing multiple formations of
cal contexts. These multiple secularisms
or *deficient copies” of the Weslern origina),
and the study of these distinetive formations can
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secularist and modernist categories (Casanova 2009} 10 describe Ezznie*rnmrar:-'
i i now,
iari : the catcpories that kave been o - unti
religious develppments, Indesd, : : e L
" izatl id', the ‘return of relig
guch ns the “de-secularization ud.' the world', :
'deprivatization of religion®, all point to a simple fe\?emm of & posm l::lte-d Py IO
process of seculanization, and remain thesefore within the same pﬂrfh Igijif..mlj\-'ity
1 i auses two basic dimeénsions: the re
For Rossb, the postsecular encompasses (1 i : v
of medernity and the refleciivity of religous 1md|{fmns.tﬂwhmrmgifl::§
imi dox theories ol seculanza he
i an awareness of the limits of nrum_ : :
latter represents “their awarencss o live n thisl COTTTTIAN mﬂm?mmtiﬁiih“.:j :1::
madernity (ot only Western modermity)’ LR:_@T.E_HI 1: E:Tu—]i};]l"r;:ruc anml
i ii uvity of religions sho :
aceording to Rosuti is that the reﬁa_c of r i mﬂcﬂﬂd e
i - i idualization and spiritualization. :
s g homeseneous process of indivi i ; W s
i i hie public sphere. The n
ssarily mean that religions must leave 1 ler .
'}mmulln?w a5 :,ypuhl;:i.:: space free from religions arguments, religious symbols and
= L]
religious groups needs Lo be rethought {Casanova 201 Th).

The Nepali Case

Despite social scientists” deconstructions, secularism a_r:iwd in Nepal a3 Eb:lﬁ:::
of a modermizing project towards o ‘New Nepal’, with all the many Sisss
and sssumptions that the recent debote would like to get rid of, The pﬂ:l: auﬂéf;
40 1o speak, has been deliverdd and is pm-.lulcing, loscal rcsl::m;:ast :-Iwir; :xnrhi‘m
: it should have boen sent in the -
scholars may debate whether 1 5 Sphen s i
; tioning the use of the term “secula ' ;
miany resekrchers are gues : 4 ; : e e
- d using this term compels us
local actors have been adopting an i . om us 10 o
meanings and the strategies deployed in connection with it, taking mio aocoun
eultural, historical gnd political context ol this use and adoption. —_—
Rn';lu:r thun judping the sccularity of Nepal on tll:e: hu?::h ll:rf' an i
' is ims to studv the ethnogruphic me z
model of secularism, my research aims » study i
i i i hat empirically and cthuugmph}c_ y
Mepali secularism, as | believe 1 it : : D e e
igl contribure o s relativia
the western sceularreligious opposition may ; S
i [ a non-Western context is particul;
deconstruction, The ethnography o W ite b s
i 5 thi s lar'religious opposiiion, exactly I
dor helpinge us think beyond the secu i 5
|:1L!Jl| Emiun of “religion’ exceeds the western one constructed and regulated
sifipn to the ‘secular’, ) . ) ) .
"Prh-ll!lu‘n:lhru_ my research considers Nepali seculansm’s local h|stzr1].-', :I%I Tlult Lp'i!lz
snderstandimgs, and i1s recent shaping priscess. A owill hl::-.‘.il'll!\:f'n e gﬂ“-:r:“::[?:jm}
not involve the sepaeation of state and religion or the dl‘-ﬁ‘-rlrﬂ-ﬂﬂ'll":ll _=_ e
fromn the public sphere, Does thas sumply mean that Nepil has nod achieve

i y ek sl peeliiend
# Camnayin proposad a plambin socieiios ‘veod 1o croile 11n'nllr:|l VI l:llill:l A
i i
e wpnea D bbbl rebigglous and nom ol ghois people can peol only coexist y
oL i . |
Il oy otk s (v oo aguuil gt el Frosedesa” GO
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seoularinm in it trajectory towards modernity As there is not o single maodel of

thadermity (Hisenstadt 2000), nor o sangle model ol seedlrsm, such o CjuEstion
nna B weelnlly answened, | suptpest that we cin (nstend Wi oue altention to
discerning the development of a distinelive Form o secularism with o distinctive
why of defining relations between its multiple religrous traditions amd e siate,
My fieldwork was concerned with the sirteept ol seeularism mainly i 1wo
Winyw: firt, with an enquiry into the multiple understandings ol seenlarsm through
ilervlews conducted mainly in the Southern phuins ( Tarsi) districts,” ancd secondly,
with the sty of Distriet and Supreme Court cases concerming the reform of

feligious raditions, W see iF pmd how they contribute 1o shaping the fluid nation
of secularism,

Seculavisn and Minoein: Rigehits: e Campirion of 1990

Fven i wecularism won the day in Mepal thanks o the political power of the
Maaist party, " the declanmtion of secularism Pl nlso besn o goal of the religious
inriies and cihine proups,. The constitution of the Panchayi regime {1960
1990) defined Nepal us o Hindu kingdom. This regime denied ethnic, linguistic
and religious diversity and wsed Hinduism as the eement of o nationalist wnd
homogenizing project. tn 1990, the People’s Movement overthrew the Panchayat
fiiflme. providing ihe context for e rise of ethnic-based political wentitics,
Chigganisationy cliiming o represent Nepal®s diverse populations (who started o
b collectively called as fanaiai) demanded that the new constitution officially
recopnize amd protect etlinic, religions, amd linguistic minority Hghts

Wuddhint leadors and ethinie activists formed & movement 1o demiind @
weinlie stite. Abobishing the Hindu state, which maintined social and economic
bedalitlen dn fhvour ol high-casie Hindus, wig Pereeived as o way (o achieve
o nelunive society. For the ictivists, seculorism wiritld nol hanish religion [rom
Pl B bt wonld redognise religous diversity nimd bring an end o Hindu high
vaste domination. Far from n retreat from or rjection of religion, seenlarism wiks
e e n il nstitutional stntiation of freedom ol veligion and religious
counlity (Leve 2007: 940" This bid for seculurism filed (the 199 Constitution
sl declared the staie Hindu), bul it contributed 1o shaping the particular

001 sougeht 1o antely glitgnin o sevtlanism Trom politicims, ihe el B LPTHTTITTENS
this poaliw, woetal metivints, intelleciuols il leanchers of the: religions communities: s,
Wl inis, Mushims and Chitstinns,

I Secidicism had boon Pt ol i Maoisi agendn sineo . their 46 Pt lennid
vilwsilied o tho ihen Peime Miisisior Shaer Babadie Deubn oh 4 Velwuary 195 by [
abiswen [tara) o behall of ihe Lintitod Peagde’s oo MNapal, just belae the lnunel ol
(i Pesaplie's Wik,

1 Vot wwmmple, the Theravadn monk Anwigionl wrote: *Seculatinm means that il

EBLE kil B by Aol alb oalbghons, 1 i 110 i il relighon i be siopped”
CARwaonl 1004, (uited in L eve 2007 Wiy,

P S — i

indherstanding of seculnrism i prosent-day Nepal ax the principle w'h'tmm:':;“-

:n::inm e to enjoy eauil righis and opportunities, feading 1o the abolition of the
i ' b (el e 2001 ).

tobe-spomsored privaey given 1w Fndusm (o o ‘

) m:":ﬁ :xumplul.‘l it bl g that e Bt governmertal step glchludrus::ur;:lhl:rr

by the media and e public in 2007 conssted in the Idcclamlllrm Iu a o

of Fuddhisy, Mustim, Christion Moadlesi, Tharo aid Kirsnl festivals as o

holidays, m a calendar domimnted by Hindu festivals,
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Secularism emerged from my ﬁ:!_d\mr!_v: as @ I'EI'UFt‘-I'\FiJGZIl _:md l::‘ll’te:nflnz‘;::::::
;wu}epi.. showing a potentisl for conflic? in the way;jt was differently
it igi orit] d political parfies,
fferent groups, religious minorities, an irfies.
- IIII":'!I anists 'Eult:umad secularism as asiep l-mmrtlil the ullmlf:u:u: :2:5 d.’;}ﬁ::;;;nﬁdd
i i i ! Hindus, however, il wa

sudnlism based on Hinduism. For many dus, _ _ 1
::::?I;Tfor measure leading to communal violence, encouraging Muskims t: I;Cll:
vows and Christians to convert evervone, thereby weakening fl.“::':ﬁt:n:a:;;ﬂrf.g

deniti i i ariunity 1o e

ational identity. Muslims, in tum, saw it s a good opportu : ;
T::;t:; s th:ifwmmuni‘ly"s own poersonn] law and to receive more smte.supli;z;'jl.
.I.'n‘ their community's schools (rradrasafsh while Christians, {musllly EVan L o

' - - » &

Churches) understood secularism as implicit permission to proselytize, despite
Imh;:cfuli:?::: 1990 vigion, people belonging Lo religious mim'lrifintls.jam{.MIE
and ;ivil society understoed secularism asdlhu Wm;:fnﬁ :;L;hj::rl g:'mpsﬁgiﬂ“-

i al recognition and as the freedom o c : |

2 rﬁﬁ;::j:q T&-ﬁwl!enmala outside Kathmandu legal circles understand it as

(he wall of separation between Church and State,

The Bole of Dwdiciary in Shaping Secularism

The Interim Constinstion of Mepal 2007 provided nu}mﬂdel_ of Mclllugﬂ;i: :t::
conducted no information campa :

slitte 1o espouse, and the government con tex : : s
;LT‘;:IMLIIE Kattel (2010) notes that the pelitcal partics whﬁ:h‘putlsln:tulnnm in
ilwir manifestos for the CA elections did not n!:jxs:;;n ;I:i&dv;{:ﬁci:u ﬁn.n o

ith i ; sl sti rafto A IS

With its place s yvel unsecured in the : - :

frns hﬁl'mn |-|J:l'||:g shape beyond the Constitutional Am:mh]yl. lhrnug?l_t.amhgu;g;s;
dmodistrations and tneidents that resull [rom the sudden l.:lIFL'DFH‘LE('El-::“L e
poditical power and Hinduism broughl abon by the Maoist gm"ﬂrrlm-r iy
events lave provided opportunities to launch a public debate reflecting

12 My Dty fewn rovealod than many poditioinns |h.'1.'|.'|jllm;1 sccularisny ns ﬂhp:ﬂl :Iifli?:i
Mioist aggonseda, il s o winy 1o pomove fie religious bl of e “"!""'-H'E'T‘.r- bl lll‘h:;u Emh
ity hesiajghi 1 seculaniany per e, nor wene ey - hebomgghng 1o the doinlniting
chebin ~ mp onse Wil Uiks pancepl.
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relationship between relfigion and politics. Some of these incidents ended up
hefore the Supreme Court as Public Interest Litigation, a procedure enshrined in
the constitition which has encouraged 0 growing judicial nctivism. o challenge
lows and practices mconsistent with human rights and the constitution. This has
piven judges the opporunity o rule on the relation between the government and
religious traditions, My inlerest in such court cases stems from the realization that
the judiciary may play 4 ¢rucial role in defining the Muid potion of secularism.

I this chapter | presemt 8 court ease that challenged the Kumarl tradition in
the name of child rights."* 1 will briefly go vver the petition, the arzuments of
the parties and the court™s verdict. This case allow ed the judges and the public to
reflect on the relationship between religion and the state, and provided some space
and ppartunity Tor a dialogue and debate among stakeholders Lo oceur.

From the court Papers and from my interviews there emerges 1 notion of
seculorism which siarted taking shape i 1990s and which acknowledges the
IMpaitance of religion in the public space, recognizes the mghis of religious
preiups, and fnvolves the state in supporting and reforming religion. To describe it
I 'will drww on the notion of ‘principled distance’ proposed by Blargava for Incha,
and then read the court case from this perspective.

Before tuming to the examination of the case, ler me present briefly the Kumari
poalidens nnd ber role for the Mepalese Kings.

Tl Kumietrd and the Kings

Warshipping virgin girls as the Kumari is & very old Hindu practice. In Mepal,
this eult had long been central to the Hmdu-Buddhist cubiure of the Newars, the
indigenous population of the Kathmandu valley, ™

There are iy Kumiars in the Kathmandu vitlley (at least | L. stirictly connected
With the Newar Buddhist mionnsteries) and their cult is-not neceszarily linked to
Kingaliip; but sinee the Malla period (fourteenth 1o eighteenth century ), the cult of
Kuinin hos served 1o legitimize Hindu kings: cach of the three Malla kinprdoms
OISt Lolitpur and Bhaktapur had its own royal Kumar, For Buschethist
deveecs, these Kumaoris were g madnifestition of Majradevi, while for Hindus
they were o manifestation ol Durga-Taleju, the tutelary deity of the ancient Malla
Klngs."" With the unification of Nepal, the Kumari of Basantapur in Kathmandu
becume prominent as the sole royal — and now national - Kumari. What Fealltws
vaneerng mainly this national Kumari, but many of the rules apply, with some

I3 Thiv cnse was first studiod By Axel Michiels (20000, who kindly Jove, e hix
LLLUTLINTITRR TR

|4 On Wamon, siee Moivisn P74 Allen 1990 wmil 10 Tallin 1993 Lotiga 2003;
Shikya i Py 20618,

15 For ihe wlorloes relabhig S origin of Kumnn (i iy i commedion wilk the
podidon Tidaju), sise R it D inarit TRED A0, Molinven LS e A T 1 T T
ST Nluswer 1983 00 Yadlie Lu0y: 334
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: “the a Kimgs: :
sar the ancient palace of the Malla L } ; : iy
" “Thu: Kumari is chosen from the Vajracharya-Shakya caste of Newar Buddhis

¥ - - . y =8 o -1 'ﬂ:-ll
priests. Stanting as carly as the age of two and until ber first perind, ~_-.!1-E[|r. ;rﬂm dLSh
ety S : el £hs : :
I« ifi abwiys dressed in red elothes,
i & conducts a life of ritual always :
as @ living goddess and con _ ‘ AR pg R e
'In:?c not attend aschool but she is aught at home from a pi :--r.!ml.1 ]'-m.u.pllm .i}r I::n v
and : b nd Hi ¢ aliks me sorship her regular
! Hindu alike, come 14 wor
and all Mepahis, Buddhist a . W A8 ety : o
Kuman !Ifuhu 14 and on the pocasion of religious celebrations when she lea

house on a chariof,

Kathmandu Durbar Square, September 2009, Kumari Jatra

Festival, _ . -
; i huri «crvwvds for the Drst o
Vore: The living goddess Kumari is taken out on a charion anmidst the erowds

Figure 6.1
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Flignre 6.2 Kathmandu Durbar Square, September 2009, Kumari Jatrn
Festival.

Nty A orowil ol women stnds on the stairs of Meju Deval tem
SRl ol the Kumars,

Nt p J"Ih|1l;.'ll'||'|f| |'-_'|' 108 itk 2 HRE

e, while iwaiting, the

Ui ihe lnst day of the Kamari charlor festival, 4§ [ have wlresuly ‘mentioned, the
Kfenan traditionally uwsed to put g red mark — ko — on e kinlg's Lhrchc:ldlund
legitimaitead Ids ripht 1o mile for one more vear, This :r.:di|i;m,-_~;.l;m:¢d Iy King
faym Prakash Malla in the eighieenth eentury, was appropriated by the fitlewvin
iymimnty: wlhen Prlivi MNarayan Shab ook control of Kathmandu i 1768 an L]:i'lt:.-r
{entivnd diny, e went straighl ino the Kumar Hovse, he sat o the theane r||'|;"_'J'I.'|r¢|:i
e Jayn Prakash Malla who had fled and took the tika blessing from the Jﬁ_um:.wi in
his shoncd, She oy Tegitimated the new king and the new dynasiv )

Il legitinmating function of the ke was confirmed by stories ahout subsequent
Kirgs of the Shah ey i s waid dh [T ||'s|\|l.||';:|.n m 1BS5 went o loke
thee fiker accompanied by his son, the prince Mahendm, Even a poddess cun miake
mistakes, and the Kumord put the b on Mabendra's Torehead. insteid of D lessing
e R The inciden wias conkidored iisplesons Tor the king: Tribhuvan ;ii.,-lgll Six
roimthia Dty and Malendes succeeded b {Anderson F9T10 135, Allen 199 I*i

[ 200000, Koy Ciynnendon Sl priwicod over U Kamarl festival for the I;r1.~.i
Bl i 20007, sinde the King had Beon stnipped ol b ealtarl rplite’, the |i|;.|

S N PR e ey T TR R
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prciniie o iater el Dol ool sbaie wiilin i Do Constiivilon, Giedjo Prosad
Kanlvali, voik the lome's ploce," Ind 008, R Baran Yaday was elected as the
first president Hhurllj' niter the election, e wend 1o Kamor House o nke the
poaldlens’s Dlessings. Thal yenr a new Kumarn, Miating Shakya, was selcciod as the
Nrst republicon Kunu, Since then she hns Blessed the president

Dieapite the wn venrs of Maolst insuegency [ 1996-2006) and despite the
Meople s Movement that overthrew the Hindu Kaingdom, the spacein front of the
ISt continues g serve gy 8 legitimating spage for every bead of state, since
the eiglieenth cenmury, Her role appears to have remained unguestioned, ndeed,
Michuoels (20007 affirms that whon the Maeist leader Prachunde became primo
minisier, o flag was rmsed for some Lime o9 the Kuman house, oo wheh one could
romd: ‘the commurst party salotes Kumar ™,

But some things have chinged: the sleong connection that linked the Kumard
and the King has been severed. The Kumari selecting commilles no longer
verics whether the Koman''s horoscope miatches the king's.'
priest Ceagpeeeoftiia) 15 oo longer involved inoselecting a new Kumari. Instead. a
committee of priests connected to the Taleju temple and the Kumarn House has
chosen the new mgiombent. Their selection was nol approved by the kg, but by
ihe presidant in e presenve ol a representative of the Guthl Samsthan — a seate-
cantrofled nutionsl trust funding Hindu eeligicus institutions,

Moreover, i e last decade, a new legitimuting source staried challenging e
dutharity and legitimating power of the living goddess, namely fundamental human
ights. Alrcady in September 2002, 8 member of parlisoent. Bidya Bhandari, asked
fior il nbolishiment of the Komar tcradition, arguing that it vielated chifdrens and
winnen s pghts, In 2064 the Commuttee for the Convention on the Elimimation
ol Phserimimation Against Women (CEDAW) made the same recomimendation in
i repert fo the UN General Assembly, lumping the Kumari tradision with other
disermingtory praciices and asking for its abolishmene:

and the roval

17 Meverheless, the king alse wenl 1o take ihe fite for the very Fast bme, amderscoring
with this gesture the impartance of the Komart as 1 simbol of lzgitimization.

1% The Mooists adopted inconsisten: amimdes wawards religion during the *People’s
War' | 9062006 and |'||.‘}.'I.II|L|. '|-|'|:‘5r DR .|_:r|.|”|:|.- |'||:n._|||1l,'|i|.n;_:;5 3[.]!_)\;:.‘_-|Ii.i.|,l'.|'b colis? il

sinetinees defiberately violated religious abaos, bue alse snmmoned sharmans, worshipped

ibeataes, visited pilinimage places, esc. Anthropalopists have alsoshowed how Maossis il
Uiy meswement dmukd symbods rgimterpeatng Hemdu snticas (Rannrez 1997, de Sales
J003, Legomte 200 The Maoist government ofler 2008 generally adopled an attiude
ol pespect owiards the refigious beliefs of the mnsses (despite o {ow ncidents such as
Ui btamons decetion ol the thei Maoist Prige Minister Dabal “Prachuida’ o break the
vk ol appestiiiog Soatly i pricsts al e Pisbapetietl seopben. T the disbelie!
OF Blantal codees, i 2000 Prachiands worslilpped o bulfulo of g religious camp in Sunsan
ihimerier, vo ppeene s b inflaemee off Sl

I Phnor B £ hanidn Bjragarya, the planees sl are nflaeninl ond will decide whe
in oty b b presiubent ) ondy o peesddont msteling e Ko woild be elected, and only &
Bonirmumit Fiidomngg o puresialiare s Demsagie O bt ol en ©Inberviaw, hooh 200407,
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WG NNl N i Posthecilas ot

Tl twtitutdent af dowry, dikd (dedlcating gk 1o a god and goddess), g
ehecomd saters remaln vmaeried snil spend el e in monasterses ks
v Thuving i wil ehild o Niving podiess) and Sadl (praciice of prostinkon
among young girks) [ afe contrary 0 the Convention amd  constinie
thscmmination againgt women. {C ELLAW 2004)

The *Kumari Case’ at the Supreme Court

T 20H13, & Newsr himan rights lowser, Pun Devi Mahasjan, filed a Public Interest
Litigation {PIL} nsking the Supreme Count to intervene to protect the fundamental
rights of Kumeris (Maharjan 2005), The very fact that the powerful gpoddess
legitimatmg the Kings of Nepal could thus be scrutinized in court as & hurman
bemg deprived of human rights mitors the political and svmbolic ransformation
al the last years. The pelition was filed under the 194940 constitution while Nepal
Wik still a Hindu Kingdend, but the verdict was rendered in 2008, when the country
hud become a secular state. No explicit reference to secularism was made in this
Judgment; and ver this case allowed the judzes to reflect on the relation between
teligion and the state and, as [ will explain below, this judgement can be seen as a
lnidmirk case, setting a precedent for {a local definition of) secularism,

Fanitivin el Ay

P Pevi sought g court order {mardaimus) asking the government o stop
st iulioral activities carded out in the pame of the Kumarl madition: 1o
bl 10 the social secority of ex-Kumaris; and to engage the Human Rights
eumnission and the experts of the Newar community in e relorm of the K
traditlon { Bhattarad 2010: 112). The petition argues that the tadition of Kumar
vialited numerous legal privisions, including: Article 26(8) of the Constitution of
Mepal, 1990, which preseribed the stute’s duty 1o safegoard the rights and interests
of ehildren; Section 14 of the Children Act, 1992, prohibiting that young girls be
offersd (0 the name of gods and goddesses for fullilling & religious purpose: and
the Convention on the Rights of the Child of 1989, 1o which Nepal is a signatory,

In her presentation of the facts, Pun Devi examines the various Kumari
triditions, concluding that the voung girls havie been victims of exploitation and
that many of their rights are being infringed (including their rights 1o personal
liberty and freedom of movement and residence, freedom to o to school like
other children, freedom o wear elothes of' thelr cholve, and so on), She claims that
this has nifecied their physical and mentnl dvelapment, and that the instittion of
Kumari is a form of child labout: She observes that the state has mode no provision
to compensate the ex-Kumaris, As b rasall, says the petitloner, the life of Kumiris
uned ex-Kumaris is misemble,

Pun Devi did not seek 1o abtlish s cult, bt to reform it so that it may
conform o human ghts stasidiids. Pan Devi's most effective amgument during thie

WW L

I ingn wios M.M'm-lhﬂﬂm of ehifdren becoming Kamar and
the seareity of Dunds Doy Ieed bnye afresdy brought about the discontinuation of
thee cogtom tn ok places. She argued thie unless the Kamari®s hunan rights are
fully guaranteed, M tradition could eventually die out. She suggests Lhat for the
(lition b el miore respect, i1 needs 1o e made mere respectable through timely
rebormE anl Inprovemenis,

Rt rnaasivnecel Wesicrn Supprnricrs

Pun Devi Maharian®s pétition reccived the support of the Center for Reproductive
Rights (CRRY, a non-profin legal advocaey ongamization based i Mew York and
dedicated 1w detending and prometing women's reproductive mghts worldwide.
The CRRE joined the pleadings in Octobier 2000 and fled a report. But i went even
further, calling for the elimination of the Kumari practice as “an institutionalized
forn of discrinination aganst girl children' which “results in vielatons of several
basic man rights", [ ver veporl. the legal advisor o the Center For Asia, Melissa
Llpreti, explained the Center’s interest i the case:

This case presents @ wmdue oppertunity lor the Sopreme Court of Nepal w
determine whether in tact the right to Beodom of religion and colture can preval
ever the rights which are protected by international law and the Constitution of
Mepal nnd, recognizmg the impartant rsole of calture and religion in peoples’
lives, to establish the scope of the state’s positive ebligotions to protect these
rights through & batanced approach tha is comsisient with  constiluiional
principles and Mepal's obligations under interational lavw. (Upresi 208k )

Cléarly, this report sought 1o pressure the Supreme Coart to remind the govemment
of 13 duties under intemnational troaties.

The Reaction af the Newar Conttrieiny

This case witnessed o public debate involving a petitionar who had placed religious
freedom in the context of a {secular) set of fundamental ights versus the Newar
community for which the teadition was & matter of identity, Newar community
representatives invoked he right of religion, affirming that the Kumari tradition
was ity exclusive domain and should not suffer any “outside” intervention™

A group of Mewar women slso inlervened in Cowt against Pun Devi's
petitian, contradicting her presentation of the facts, They argued that the petition
fuiled to scknowledge the ‘glorious prestize and honour of the Ko cultuse
Lkt Samskeini)”,

M AR Cielliner (0GR W) fetheed , Cminy Mwar aetivisty resposdend tha this s a
Evvalinon=inmpined atinek on b Ky |'|.|f|,t|. of the Miswies' heritnge, on nttnck nngined less by
e eonvesn og e it gghom din by eovy of the Mewars neh bisory ad ealiune®.



~Incour inberviews, Pun Devi refern 1o the erticism e received from her
commumity, incluling Newarl newspapers. Aocording to tome Newsir [ourmulists,
her isolation bak persdpted.

A strong oppenent of Pun Devi, both in court and in publicstions, wis Chunda
Vagracharya, professor at Tribhuvan University and expert on Newar calture. In the
book she edited, Chundi wiote thut Kumari culture had been attacked by women's
righis activists who didn't care for the dignity of religion and culture, She opposed
her vision that Kumari is not 2 form of violerice apainst women or children, but
an ancient Newar tradition and culture, stating that every group hag the right 1o
protect its taditions (Vajracharya 2000: 43, Her main argument s that “Kumari
Is our ewliure (in English); only we can change it, and nobody else can judge i
(Interview, March 2010). In November 2006, Chunds told the BBC that being
Kumari does not affect the child’s individual rights, arguing on the contrary that it
elovates her status in society as ‘someone divine, someone who's above the rest® 2

Her argoments were echoed by the father of present Kumard, Pratap Man
Shakya, who also defended the raditional practices as privileges rather than
explaitarion;

Kumari is o Goddess, nol just an ordinary child and she owns the pevar of our
state. Smee she's a goddess; she gets special treatment. [1%s true, she is ot coing
10 gchool, bt e sehoal is coming o her. 18 trie, she does not Tive 21 home: but
11'she was going (o a boarding schoal, she would nol live at home either: ane the
hoariling sehools against human fights? ([ntetview, April 2000

NEwar netivist Pabitra Vajracarya also justified the restrictions on Kumaris as the
i of o high siatus:

L' ke the cxample of Prosidant Obirra, 1is case doss nol fit with human
fiighta either. He cannot go wherever he wants, or po to ginema: i he goes, he
D 10 oo with security goards! Kumasi is like a princess, amd her status involves
limitatlons 1o her life, exnctly like a President, she cannct go wherever she
Semnis flnnesview, Sepeember 2008)

21 Bt Pun Deviowld me that while e first evarybody was eriticizing her, they
Bvennlty come cound after she expluined [he reasons dor hee petition, This includod
K and ex-Kumar Gamilies, who complained o her off-record about the plight of
Katmanin, though none of them wirnted to speak openty ugainst the tdition or 1o support
Bar echanyg : :

A1 She nonetheless meeeed thal some relom mensares pecd o be pue tnoplace to
;IN:IIIJW thiiste eight to education, sportn wd ol sogmd souinl develapioent ss o ehild' (BIC

o), s o .

i Nepal 24
A Shayia-Vafragharys Iadition “Attacked by an Outsider

The respondents argued 1y court thit Kumarh s not only o Newar tradition, but
i fact o tradition concerning only the high Buddhist Newar castes, the Shakvas
and Vajrachaeyns from among whom the Kumari is chosen. This cast Pun Devi,
a Mazhanjan (the caste of Newar [anmers), ns an outsider. something she refuted.
Fler lisst imterview in 2009 sturted with these wonds: *First of all, Um of the same
community as the Kumari and | worship her.” And she later added: *Kumari
tradition s not only their culture, it is owr culiure; Koman traditon does nol
belong to enly one community, because it réecives our govemment's funds: it's a
Nepalese tradition, of every MNepalese citizen. Thal's why we have 1o protect it,"
Pun Devi is actually somehow an outsider; as a lawyer trained 1o identify issues
from the perspective of international human rghts standards, she looks o her
own community traditions with the eritical “external” outlook she gains from her
Western-influenced, professional traiing. Like many Nepali lawyers engaged in
Judicial activism, she is a mediator and translator of the language of human rights,

Fle Comunitiee § Repord

After the heating in October 2006, the court ordercd the constitution of o
committee of experts to study the issue and to submit a report within three
months, This commitiee included the petitioner herself, Dr. Chunda Vajracharya
s represemtative of the stakeholders, and Jal Krisna Shrestha as a coordinator,
The coordinator presented the report of the commitiee to the Supreme Court in
2007 (Shrestha 2009, but both Pun Devi and Chunda Vajracharya felt that it was a
‘one-side report’ that did not take into account their vision, so they filed their own
dissenting reports {later published in Vajracharya 2009,

Thecommittee's report stated that thougl the Kumari parts with some freedorms,
she gains some ‘incomparable rights’ and she leads a “superior life’ compared (o
other girls, characierized by pride, honour and divine power. The report did not
fdmit to any human rights violations against Kumaris, and yet agreed that reforms
in tune with the times were necessary and mude recommendations 1o guarantee the
right of education, freedom of movement and medical care,

Pun Devi disagread with the report and presented her detailed research
lindings (based on her visits to many Kumaris and on the interviews with their
families) citing several human rights issues in connection with education, freedom
of movement, fmily environment, diet, dress, medical assistance, entenainment
nnd martiage,
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i | | .lﬁd'ﬂﬂdtlh{al. teligions: of Kathmandu,
The judgment strikes a delicate halance hetween the claims of Mewars o ""Jﬁ ipur n.ml Ha:-irbuﬁﬁi‘ ik 2010 132),
their traditional religious rights, the position of the Hindu majority (1o whom * The court acknow edged ﬂll!.:mxuri{.umuns due toconfusion and backwardness,
almost all judges belong and for whom the Kumari is a revered eradition), the vy hnve been deprived of their fundamental rights and held that the state must
importance of the Kumari as a national deity, and the claim that the state has a I andd support them. 1n the judize’s view, it is the duty of the State promote
national and international legal duty 1o uphold human rights, A key aspect of this relighous and euliury) cusioms and the state should appreciate the Kumaris®
degision is the court’s general conclusion about the primacy of social reforms aitiibutions to the cultural and religious life of the nation, and thus make
based on human rights over traditional religious practices: urmngements for their social secunity.
With these fine distinctions, the judgment avoids the labelling of the Kumari
Wadition a8 o discriminatory practice and as an infringement of child rights, while
Iiaving space for change and reform. Mareover, the court recognized the need to
porl gnd promote the Kumari cult,
- Pinally, the eourt ordered that a new expert commitiee be formed, 1o render its
Jeport within one year, with o view to conducting an extensive study of how Kumari
Hghts can be promoted in compliance with the Constitution and internationsl
i man rights, The court also jssued a mandamus to the government, srdering it 1o
lumm-.l the report of the committee onee it is submitted.

Deeivion™

'I

1 amy costom of radition hos cosed any mfrmgersent (o the fundarmental rights-
[...] this Coum & competent o énforce the enjoyment of rights thus infringed.

This courl sy alse issue o omler prohibiting such custom or irndition by law.

In case of eondlict [ ... ] refigion must yield w provide space for social reforms.

Religions practiees canniod be an impadinent 1o social reforms, [...] The Suea

mey profibil traditional practices and dogimas i they tend to ereale impediments .
16 any human sights. ( Bhattami 2000: [ 38)

The existence ol state values thit are independent From snd prevailing over those
of the relimous tradition 5 an essential prerequisite of the notion of secularism,
Without eeferring to the principle of secularism, the court thus established
of its comerstones and helped 1o secularize the newly declared sceulsr state, Ie commintees appointed to study the tradition constitute a very interesting
distinguishing the domain of the religious (practized by cnmmumtles} and the Jspect of this and other cases. In the committee, the Newar community
domiain of human rights (protected by the state), f Iepresentatives, al first fiercely, opposed 10 any intervenlion in their custom.

! rll wo-opted by the court to study and reflect on their own tradition. This has

The court did not, however, find that a violation of human rights was inherent:
to this Kumari tradition, Clearly sympathetic, the court noted that no wri &1 uﬁ fembers of the Newar community an opporiunity o examine their own
.5"! ion with “seciilar eves', and compare it with secular human rights values.

dl:n:uml:nl.! existed for imposing the mles applicd w0 Komaris. Those rules o

applied only on the hasis of ‘oral rraditions and beliefs’, and so they were I thelr decision. the judges affirm that the members of the community can

not to be inlwrent 1o the Kumari radition: any member of the Newar community. the agents of change w their traditional praclices. Such commitiees offer
i ' :-mtm'nlﬂc of the potentially constructive roie played by the court in shaping

counld become an agent of change in traditional practices {and for example s .
Kumari to school), The court also refuted the allegation of child labour and o inderstandings of the religious tradition, as a powerful forum for raising
Mencss und negotiating reforn.

greal paing Lo distinguish ‘child labour” from ‘Kuwmari work” (that is, sitting
her throne to be worshipped) and to identify the laner as an essential part of a/ Pun Devi noted that in the end, the court didn’t decide, but passed the
penibility 1o o committee and the government, postponing the whole thing

particular Hindu and Buddhist devotion, L
The judges rejected the findings of the CEDAW committee and um.’oum.wdﬂ;l Wy o year!
b b alse b that in tlsis way, the court used p strategic detour, on one side

value of the Kumar tradition Tor Mewars and for the conntry, pointing oul thit
practice is deeply connected with the religious rights of the majarity whao fallay -_*.; uying that the Kumnri wradition conflicted with human rights, and on the
athur ndimttmu, i mmprn:m and dt-legnlmg toa mmn{uee the sensitive

by r-.'?-.:.l't- of the Cownilttees

the Hindu and Bucdhist religians, o Gl Ss1RoNE o peogeies ind pruicipetiat

23 The verdic wuprmhrudm[ﬁ‘.w
Balu Ram K.C.and Tapa Bahadie Majgar, and | .# 1 Ui al - Mo , tety fall 1 produce hele Tepons, ar
(Mt an 20085 1t hs been republishied i Ammilattiy i boih Bag et i d e i it of i e hak yet o he submitted
il Nepall, 10 cellegtion of landrk lhe il [ ST hooes 1 Tl fe ek the enforcement of
(Fhattarai 2010, T : T o ' i {iecinton.




members representing all stakeholders were alv oo
the Pashupatinath temple, in order to decide how its munnging

severed from the state’s control (Letizia fortheoming), and in the conflict gaised
around Christinn and Kirant burials in the Slesmantak forest, contested by the
Hindus (Mulmi 2011), These commitiees give patties o precious apporiuniy 1o
negotiate, wentify pragmatic solutions, and practice (posi-Jsecularism,

‘ chkos ”n'g

Refirton and Calture

‘.'!‘m.“"m involving religious traditions and cotfronting them with human tights,
inevitably entails defining what is of the religious domain and what is not, what
can be changed and whal cannot be questioned, This can lead to 2 *ral igionization’
of the state and of the courts ealled to decide in matier of tradition, ritual details,
fingd 8o on.

The debates inside and outside the court give rise to 4 question that exceeds
the ambit of this case: the distinction between religion (pure, nol involving any

. discrimination per se) and culture or tradition (which may have been affected h:.r
some social evils and can be modified according to the modemn times),

The petitioner offers a clear view of this distinction. She draws § line close to
the core Kumari practices, considering them ‘religion’, that cannot be touched,
an considering the rest *culture’, which must be changed 10 enable the custom
to survive, She distinguishes between the beliel in the Kumari (this is dharmea,
‘religion”), and whatéver is done in the Kumari tradition {which is sawwhriri
:cu]tupe‘ or parampara, ritirivay *custom, tradition’), For her, the state cannot
interfere in matters of religion, but can interfers in eultural practices that infringe
upon human rights. According to the petitioner, the core. part of tradition snd
1S very existence cannot be guestioned, is unchangeable and so to speak out of
history. But the surrounding traditions and practices are cultural products and can
be modified according to histarical changes,

This duality seems to apply to the very nature of Kumari, who ae a living
goddess is both divine and human, and her human part requires human rights. In
her repart, Pun Devi quotes the opinion of & Newar scholar who affirms that ihe
Kumari tradition seeks 1o protect a diving power (daivi shakei), and this divine
power must not be affected; but the divine power is not present in the child for 24

s in her human condition, she should enjoy human
iiied accondingly (Maharjan 2009: 50,
sement o sasie ihdeet, The court

i i

g st would be

ong - wnd (undexirable) cultural
ey Close to Pun Devi's views,

Thher Rolee af the State
The Inck of concern on the part of the government in this case is particulurty

telling, The government attorney simply dismissed the whole thing, saying that

“the government has no direct involvemen! or participation in the matters relating

1o the enstom of Kumari™. One could ke this to mean that the state is maintaming
ity seculur distance, but even without considering the annual ritual lnvoelving the

[resicent, it is an incredible statement, considering thal the state does finance the
Kumari cult: it provides monthly allowances to Kumaris and ex-Kumans through

the Guihi Samsthan, and additional allowances for mmntenance and education
through the Kaushi Tosha Khana, an office of the finance ministry that manages the
pensions of eivil servants in Nepal. The Kumari of Kathmandu is also supported
by Kathmandu municipality,

The verdict calls the state into play to improve the financeal support to Kuamaris,
The fact that the state provides financial support to this religious custom 1s never
miade an issue, Actually, no one involved in the court hearings paused to consider
whether secutarism preciuded the contimued financing of the Kumari tradition by
the state. State involvement here was not only assumed as normal by all the parties
myolved, but much of the case was about the existence ol a stake duty W support
Kumaris in order to ‘appreciate their contributions to the coltural and religious life
wlihe nation”.

That secularism could not possibly mesin the removal of state funding was
clearly minnifested in the outrage of Newar community during Indra Jatra in
2008, when the Maoist Finance Minister announeed in his budget speech a cul
ol government funding for religious festivals (a decision quickly revoked after
intense popular protests).

T swm up, the court:

= recognized the Kumari tradition as an integral part of the Newar culture,
sl explicitly considered Newars as ‘agents of change in their traditional

. custom and practices in tune with times™;

- affirmed the principle tat e state retains a duty to support snd promote 2

religious radition considered valuable for the *social; cullural and religous.

 Jifofthy

e with religion 10 enact social reform and (o
A cognized human rights:
.- 3 _ﬂjEiM'ﬁ'ﬂsﬂﬁﬂﬂ',':ﬂmﬂ yet

e *




sl v
a direction quite dilTerent
genetally seen as o mbrk of secularism in the waul

A Distinetive Farm of ‘Secuh-lnm‘f

1;{1& case and ﬁeldwnrk data discussed in this chapter point to o distinetive fiarmy
of secularism i the making, which (a) is undersiood as religious freedom and
rr.flagnTus euality (as in the 9% campiign) ol hoth individuals and groups: (b}
gives Impartance to !‘:!tglcmﬂ groups in the public sphere [e.x. the rmlgl'liliﬂ:r.n of
nunorilies lf-:sm-al,q m the calendar was saluted as 1 secular step, or the Muskm
undun»?:r:mdmg of secolariaun as un apportunily to apply their personal lawws); and
<) asertbes to the state an active role'in both enbancing and reforming reli ‘iaus
traditions, as has been evidenced in the Kumari case :
b suggest that the normative reflections ol Bh : ideali

: _ e argava on an (idealized) Ind

form of secularism and his notion af ‘pringipled ﬁimm'(znm:tﬁﬂ EIS};.?m:jdlﬂz

relevant as concepiual framework 1o deseribe this form of secularism.

‘Principled Distance ' and “Contextia Secularismn

Bhargava 25 i i i

s ﬁwhﬁﬁimﬁé :L:i;!aan secularism has 1 d}f{‘nr from 1J1~e_ classical Hberal
i -1t fictates stnet separation helween religious and political mistititions
w{ rlenugmzes mct_mdua!s— and beliels but not groups and practices IBhnrgw?:
2 nI'ui 23-6). The cireumstinees of India (and the same can be said for MNepal) -
which include an enomous diversily of religious communities, social practices
Fmphas:md over individual beliels, angd many discriminatory religious priclices
:: :m[gdl of rfﬁ;vm — dictate that religious freedom must also include the right
re ugml-us tomrnunitics o carry. out their own practices, and tha equality of
:!.II::JI:J]SJ:'IIF upp_l;i-c;dalm to the religious groups 1o which citizens belong. In the
Hisence of 4 unified religious onganization, reform within Hinduicm s b
imiated without the help of the stue, L

Bhargava introduces the nation of *pringipled :

. principled distance’, which entsils a flexibl
:&pprnﬂul_:‘ Itu the matter of stute _[l}lm-_w.:nl]un in the religiots domain or its a.i:lstcntiﬂ:
“.nm M. B state has el ends anel bs (nstitutionally sepacate fom religion, but

“hn engage with religiond el o the level af law i social policy. Wheﬂu; the
11;{7 !tervenes or not depends on what strengthens, neligious liberty und equality
um1.. tieenship (Bhargavay 99K, §36; 2010: 87-96), This form of secularism aceepts
s iuﬂni (s 4 resource that ‘manifolty iwelf s individual betiof and feeling s well

socinl prastice in the publi domain’ (Whogava 20101 88,

Lo 'um:a-‘u r1 tonk Mhed fight on possible ways in which ssculurisin
gl be shaped in Nepal mmﬂllwmumuuml i lejnl e froed

P e mentesl stance nid dis-rolitlon poliey which is

Tty thwe vl W W ot peducing the potentinl for
undarnentalist poae o and il M eomiunitien. Sueh secularism vould
beieh ﬂt.‘um'l'lmﬁﬂl'i_lli sttty eomtlicring and compating religious diversity, and
nllow for collective i (ndividual religions rghts which occupy both the private
aphere and te publie seent. 1 eould also allow the state o mtervene in religiously
sanetioned diseriminatory prictices, The Kumori case indicates o blueprint as to
B rieligious radilions can be nonalysed, questioned, reinterpretad, and yvet alo
upheld by the judiclary as o response to the challenges of state secularization,

| sggest that this distnctive Form of secularism could find more accepiance
in Mepal “hy embodying the idea of respectiul ransformation of religions’. This
wtld be ih keeping with *a venerable wadition of religious reformers, who tried
Loy pharnge their religions precisely because they meant so much w them” {Bhargava
206k 01, As shown in the Bumar case, the notion that relipions teaditions muost
accept the challenge of modern times 15 widely aceepted and allows for substantzal
peferms 1o take plaee withou hurting the *religious feelings of the people’ thatare
recurmently invoked hy fundamentalists.

The Kumarn case seems to fit with Bhargava’s model. Ivconstitutes a precedent
to qualify the principle that would separate the state from the religious sphere,
uthorizing “interfercnce’ i an oncient and respected tradition in order to promate
social reforms and compliance with constitutionally recognized human rights, and
ulso atfirming the state’s duty to support religion,

The Supreme Court recognized the Kumari tradition as an integral -pect of
Mewar culture, and acknowledged the religions right of Newar community,
usking represeniatives of that community to research whether reforms should be
undertaken. and o advige the courl socorting ly.

This case does not blur the institutional limits of staze and religion: bath
the court and the government bave secular ends, and yet they are not simply
establishing the primacy of human rights over religions tradition: they engage with
religon to promote soctal reforms and humsan rights complisnce, Moreover, this
primacy does not involve a shrinking of religion’s presencs in the public sphere,
The petition was filed not w abolish the radition, bon o ensure its survival, as o
t4 considered valuable both for the Newar community nnd the “social, cultural and
ebigious 1ife of the nation™. Tt ended i o rather peaceful acknowledgement by the
community of the necessity of such reform.

The Hmits of this emerging secularism, however, have only just begum to be
oullined and tested, and they will certainly be tested further iF resl inclusivity is
implemented. The Kuman vase deals with the Hindu-Buddhist religious traditions
of the majority’ of the population, and is sssociaed with national pride: courl
cises invalving the nelationships between religions minonties and the state will
cminw:nudiﬁruqt- g the nolian further, The Kumari cose has been debated

gt Hindus who dominie the kegal and political ficlds. but a
sl iﬂ# nificant sumber of persons belonging o
oy positlons of authority at the Court and




I the govemement would 10 e et
: niitirally: lead i
Hinduism and the siate, VRO 'I'!“ i
pt‘l..:l:;;l:ir:;i :::.:ﬂnr:mjc il imt extend to nny consideition ol whather {he
! E oo Trom Uie Kumar! mig i
Bieele _ ; . B amonnt toon Fodure 10 exerejoe
ms:;cuiar.nl:-.l:ce. a :suuam.m thal will be certpinly questtoned when o Muujix
cm celobrates the festival of Eid in his capucity s Head of Staie -

Conclusions

A H ng Depri ;
utent heing Deprived of Righus or Siill o Sacred Source for Political Power?

Through the petition

of Pun Devi, new apents such as lawe i
Vet ratasine Eents such as lawyers and judges enter

a space previously managed by pricsts and devotees The
wer s pantly reduced to *tradirion and ¢
: L pon : culitivel values’, a
phr::.!:i;nuttrr;ﬂw:d m_ar:::lm !ﬁlﬁ fecerves ts translated by the petitioner as a sm;j
shamined and corrected on the basis of |ewal
Kumar pare as chifd labour), Thas | o Nk s, et
Kuma - 1 leadls to what Axe! Michaets 2 ]
peditische Ohnmacht’, or poli Rt i
! v o political iImpotence of the K umari: i
R i meart: under the scrutiny of
] : tees, she loses the power hased ief that she i
# goddess aed that, as such, she is above all rupies and nuq'n:sn S
'ndl:-n-thcrlcga_l !alnlguagc ofthe petition, the Kumari is trans formed from a powerful
i “; ;-.:ﬁ.. egilimizing Mepalese kings, into a human child deprived of human riphis
r":“m Lr; is '.1_.eh]a=l moved Pun Devi 1o file the cage. In her worils: *| filed a cafc ml
e her ght, argwing thar betore beine o K i i :
s st E o kumari she is'a human being.! On
f st s being presented between mad; i
madern rights-based rationalism, 14 : ot b and
: S PRowever, as with the claim of Py i herself
I belong 1o the community of i ; i
clong ¥ ot worshippers of the Kumari, and the identifieat:
Particwlar cultural practices as bain distinet i e
al pry 2 distinet from etemal relig ikic
B s i . IZ30ous verifics, we ane
! & case of the South Asian hiant fi 1
that do not exclude the cos i i e i opie
smological and :
Fubandt and Vi Beok 2011 1. : gl sl Pt
The soiree of lepitimui " patid i
, o of political power in =nt N i
i ; present Nepal is
E::::I':FLI hrlt:miug but elections’ and democratic uppnintmmits ha:et:il l:E
tittonal provisions, In theory; there is no [ iti }
il : o meed for palitical leaders to fake
i saing, attend the worship of Gods ferw ), visl
their reapects to Hindu fe, ' i et
) w. But just as i the T el
Y syop gty s, past, religious events, religious
BHAIS institotions are heine cobirted
Wide publiv eruse and can ex ; PG A i S
. i et o jereat deal of influence, but lsa bee: :
Pobiticing are relipious - Mitzists inc ; ) St Kt
! wluded, The symbolic ' i
R s t s 1€ appeal of the Kumari is
. » the idges Tully recopnized the I i '
i i ﬂ!uiml:hmlr. St -Eponsored JJIHIiIqu-D:n TR dnwe
f 1 :
ot ::ilh: l;:lmm:m al the royal family fn 2001, Kang Civanendra fuced o serious
¥ b hiving heen crowned just after the st mnd, ol e same

Nepist 15

e, baingg ek liold 16 e {1 by sy Nepalis, A key logitimating
morment o Clymnendin eume during the ftival of Kumarl Jatea, and the medin
undeirscorod e pi.'lﬁi}j'ﬁ'l'l I‘I'Ili'!m'lﬂ. ol he o Bummnes ind the iew I:ihg'.'” T,
Civanendrn fllowed Bie example of King Jiya Prakosh Malla, who founded the
Foumarn fatea dn oerttienl time ol lis veign and Pritvi Narayvan Shah, who marked
ihe beginning of his dynasty with the ki of the Komari.

Flausmer (2007 andl Gelloer (20000 have shown how Gyanendra tried 1o rule
mnoa Mindo king connecling with the Gods, and thal his five-year reign (2002-
2006 was a tume when Hindwsm was r_'um;niuuﬁly promoled by the regime 10 oain
legitimation. [n 2007, citizens and the media were watching atentively whether
anel bow King Gyanendra visited and was received by the Kumari, ‘o assess
whether the monerchy would be myvested with mal power” {Hausner 2007: 137
The space in front of the Kumari is still present and powerful, and canmot be [ch
ey as Mepali antheopalogist Muko Tamang once putit, 'itis important that the
President go there, and does not leava the place 1o the king”

In the last twio yvears, the former king paticipated in 8 considerable number
of refigious festivals, wemple inauguestions, and fre sacrifices, while around him
many supporters chanted slogans calling for the return of the monarchy. This has
been taking place mostly in the South. where the Hindu night wing from bath
Mepal and Indie support Bim mest. Anti-secular voices inereased in the wake of
o weakening of the constitution drafting process, and conservative forces became
more etive through relipious and political action, asking thal secularism and
morirehy be put to a refierendum.

The symbolic challenge that the kmy poses for the president appearsd clearly
in March 2000, when President Yadav and former king Gyvanendra both visited
Junaki Mandir in Janakpur For the celebration of Ram MNawami. To avoid a ¢lash,
the President’s visit wad hastily rescheduled. Only two hours apart, they enterad
the temple for the prfe. and were treated pretty much in the same way: both
civered by the sume honarific paresol and scoompanied by the temple’s Matanta,

That Kumaris are still dangerously able 1o mark the “wrong forchead ' and
legitimnate someone who was not supposed ta be, seems 10 be supgested by o
move on the part of the goverament in 2000, requesting the fomer King not
to Jemve bis residence 1o participate o function celebrating ex-Kumaris in
Basantapur, The Nepali Times reports that Gyanendra was Forcad to cancel his

25 Writes a (definitely pro-King) jewarmalist i the Kathmoanduy Post: “The people
hewyved oakph ol reliel whin the Kiinnii oered her blessin s o the Bing without lesitsting,
indienting o prospeross Rneee" (" Tlhose wlo koo the traditien belieys that this annual
piceting Between thie Kang mod this Ciodidess will only consolidate the monarchical systemin
(e ey, They’ D e vevdien: whe the e Monarel meets the new Living Goddess,
Hye eoniminy e (U hwrkanmn 2001 §,

Jee T e b st b 00 Wi el by g s Becture ldentiy mnd Capubilizy:
i wnirrent diabene 0o oMt mak g e Mgl eld o SOAS. London on 10 November
20,




1 b . T
on| LRk s bkl s,

visit fo the Kumary e ot the ele ppartly due 1 security reions
(Fhe Nepall Timey 2010), SNy

Pl Nupeali Flmes supiests that the govermment s move 1w prevent former King
Cyanendra from attending this lanction showk it e s Tt 4 commoner (isl yel, |
would say that it is the Kumari’s symbolic and political fmportanee that his not yet
ended. The programme had been organized by the World Youth Hindu Federation
(WYHFE) and the cvent was an opporunity 1o associate Kumaris, Hindy religion
aned the monarchy, as made clear by welcome banners that read | lis Migesty King
Gyanendra’, with his portrait on either side of the function’s gile,

It may be that the legitimizing role of the Kumari {s only transitionnl, for
a secular government that has vet to find it stability and is still waiting (o o
constitution; but even at the cost of becoming a child capable of being deprived
of her rights, the child goddess remains a significant statesponsored practive,
acknowledged under the officially secular legal regime.

The analysis of this case and of the processes shaping secularism in Nepal
supports the view that a model of secufarity as 3 public space free from religious
arguments, religious symbols and religious groups is unlikely to be implemented,
and that Nepal is following its own altermnative pathway o modernity, which
involves building a “post-secularism’ through dialogue and debutes of a
pragmatic naturs.

| see Nepal 4y a postsecular laboratory, where western notions of secalarism
and modernity are but ane factor among many. and where the state’s policy and
the judiciary must walk o tightrope, upholding secular values and yet balancing
the Hindu majority traditions and the clainms of minotities for social, political and
religious recognition,
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